
 

 
 
 

CCIITTYY  OOFF  EELL  PPAASSOO  DDEE  RROOBBLLEESS  
“The Pass of the Oaks” 

  
 

 
 

CITY COUNCIL MINUTES 
 
 

Tuesday, July 1, 2008     7:30 PM 
 

MEETING LOCATION:  PASO ROBLES LIBRARY/CITY HALL 
CONFERENCE CENTER, 1000 SPRING STREET 

 

PLEASE SUBMIT ALL CORRESPONDENCE FOR CITY COUNCIL PRIOR
TO THE MEETING WITH A COPY TO THE CITY CLERK 

 
 
7:30 PM – CONVENE REGULAR MEETING 
 
CALL TO ORDER – Downstairs Conference Center 
 
PLEDGE OF ALLEGIANCE 
 
INVOCATION – Led by Patrick Sheean 
 
ROLL CALL Councilmembers John Hamon Gary Nemeth, Duane Picanco, Fred Strong, and  

Frank Mecham  

PUBLIC COMMENTS - None 

AGENDA ITEMS TO BE DEFERRED (IF ANY) - None 

PRESENTATIONS– None 

PUBLIC HEARINGS 

  

1. Appeal of Conditional Use Permit 07-001 (Downtown Brewing Co.) 
R. Whisenand, Community Development Director 

By unanimous voice vote on a motion by Councilmember Strong, seconded by 
Councilmember Picanco, the City Council continued discussion an application filed on behalf 
of the Downtown Brewing Company appealing conditions of approval associated with CUP 
07-001 (Planning Commission Resolution No. 08-020; APNs 009-106-015, 016, 017 and 009-
103-012, 013).  The item was continued to the August 5, 2008 Council meeting. 
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2. Code Amendment 08-001 Floodplain Management Ordinance 
R. Whisenand, Community Development Director 

By unanimous voice vote on a motion by Councilmember Strong, seconded by 
Councilmember Picanco, the City Council continued the public hearing of  an amendment to 
the City’s Floodplain Management Ordinance (Chapter 21.14 of the Zoning Code) to comply 
with the most recent FEMA regulations for participation in the National Flood Insurance 
Program.  The item was continued to the July 15, 2008 Council meeting. 

3. Urban Water Management Plan 
D. Monn, Director of Public Works 

The City Council held a final Public Hearing and adopted the 2005 Urban Water Management 
Plan (UWMP).  Iris Priestaf, Todd Engineers presented the staff report. 

Mayor Mecham opened the public hearing.  Speaking from the public was Mike Gibson and 
Kathy Barnett.  There were no further comments from the public, either written or oral, and 
the public discussion was closed. 

Councilmember Hamon, seconded by Councilmember Nemeth, moved to adopt Resolution 
No. 08-095 approving the Final 2005 UWMP, and directing staff to file this Plan with the California 
Department of Water Resources. 

Motion passed by the following unanimous roll call vote: 

AYES:  Hamon, Nemeth, Picanco, Strong, and Mecham 
NOES:   
ABSTAIN:  
ABSENT:  

4. Proposed Water Rate Structure and Water Capacity Charge 
D. Monn, Director of Public Works 

The City Council selected a revised water rate structure, authorized staff to proceed with 
property owner and rate payer notification, and considered water capacity charges.  Christine 
Halley and Jim Throop presented the staff report. 

Following the presentation from staff, the Council recessed for 10 minutes at 8:35 PM and 
reconvened at 8:45 PM. 

Mayor Mecham opened the public hearing.  Speaking from the public was Beth Quaintance 
with the Salvation Army, Carl Hansen, William Tuck, Jerry Bunin, with Home Builders 
Association, Vince Vanderlip, Dale Gustin, Ken T? , Pasqual Padilla, Kathy Barnett, John 
Borst, Tom Flynn, Paso Robles Cemetery Board of Trustees, Jerry Greene, Tom Roush, 
Greg Rachunuk, Phil Dirks.  There were no further comments from the public, either written 
or oral, and the public discussion was closed. 

Councilmember Strong moved to select the variable (or, market) rate structure and the motion failed 
for lack of a second. 
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Councilmember Nemeth, seconded by Councilmember Hamon, moved to adopt Resolution 
No. 08-096 that identified the fixed-variable water rate structure, and authorized the initiation of the 
Proposition 218 procedures to send out public notices regarding the proposed water rate structure.  

Motion passed by the following unanimous roll call vote: 

AYES:  Hamon, Nemeth, Picanco, Strong, and Mecham 
NOES:   
ABSTAIN:  
ABSENT:  

Councilmember Nemeth, seconded by Councilmember Hamon, moved to continue the proposed 
water capacity charge discussion to the August 19, 2008 Council meeting. 

Motion passed by the following unanimous roll call vote: 

AYES:  Hamon, Nemeth, Picanco, Strong, and Mecham 
NOES:   
ABSTAIN:  
ABSENT:  

 
 
CONSENT CALENDAR 

Mayor Mecham called for public comments on Consent Calendar items.  There were no 
comments from the public, either written or oral, and the public discussion was closed. 

 
5. Approve City Council minutes of June 17, June 18, and June 19, 2008 

6. Approve Warrant Register:  Nos. 77950—78145 (06/13/08) and 78146—78311 (06/20/08)  

7. Receive and file Advisory Body Committee minutes as follows:  
Library Board of Trustees meeting of May 8, 2008 
Parks & Recreation Advisory Committee meeting of March 11, 2008 
Promotions Coordinating Committee meeting of February 27, 2008 

8. Adopt Resolution No. 08-097 approving the Paso Robles Waste Disposal rate adjustment by 
the Consumer Price Index of 3.2%, pursuant to the August 2006 exclusive franchise 
agreement. 

9. Adopt Resolution No. 08-098 awarding a bid for patrol rifles to the low bid contractor, Rock 
River Arms, Incorporated 

10. Adopt Resolution No. 08-099 authorizing a one-year agreement with the Paso Robles Unified 
School District to share the cost of a police officer assigned to work as a School Resource 
Officer. 

Consent Calendar Items Nos. 5-10 were approved on a single motion by Councilmember Strong, 
seconded by Councilmember Nemeth, with Councilmember Picanco abstaining on Warrant Register 
Item No. 078096, and Mayor Mecham abstaining on Item No. 8, and Warrant Register Item No. 
078251. 
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Motion passed by the following unanimous roll call vote: 

AYES:  Hamon, Nemeth, Picanco, Strong, and Mecham 
NOES:   
ABSTAIN:  
ABSENT:  

DISCUSSION 

11. Agreement for Participation in Regional SWAT Team 
L. Solomon, Chief of Police 

The City Council authorized an agreement for the City to participate in the San Luis Obispo 
Regional Special Weapons and Tactics Team, and related agreements. Expenses to support 
the Police Department SWAT team are included in the current budget.  The formation of the 
Regional SWAT team will not require additional funds. 

Mayor Mecham opened the public hearing.  There were no comments from the public, either 
written or oral, and the public discussion was closed. 

Councilmember Hamon, seconded by Councilmember Strong, moved to authorize an agreement for 
the City to participate in the San Luis Obispo Regional Special Weapons and Tactics team (Regional 
SWAT), and to sign subsequent agreements, as approved by the City Attorney. 

Motion passed by the following unanimous roll call vote: 

AYES:  Hamon, Nemeth, Picanco, Strong, and Mecham 
NOES:   
ABSTAIN:  
ABSENT:  

CORRESPONDENCE 
 
Responses to J. Borst questions submitted at the June 17, 2008 Council Meeting 

1. Groundwater Rights – Urban Water Management Plan 
2. Educational Outreach participation 

COUNCIL COMMENTS (Including oral reports on conferences attended)  

Councilmember Strong reported on recent League of California Cities committee meetings. 

ADJOURNMENT: 
Social  Meetings 

Friday, July 4, 2008 
Independence Day Celebration 
at Barney Schwartz Park 

 
Thursday, July 10, 2008 
Adjourned Regular Meeting Interview Advisory Body Applicants, at 7:00 PM, at 
Library/City Hall Conference Center, 1000 Spring Street 

Tuesday, July 15, 2008 
Regular Meeting, at 7:30 PM, at Library/City Hall Conference Center, 1000 Spring St 

Submitted: 
 
  
Deborah D. Robinson, Deputy City Clerk 
Approved: 

THESE MINUTES ARE NOT OFFICIAL OR A PERMANENT PART OF THE RECORDS UNTIL 
APPROVED BY THE CITY COUNCIL AT A FUTURE REGULAR MEETING.
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Todd Engineers

CITY OF 
EL PASO DE ROBLES

URBAN WATER 
MANAGEMENT PLAN

CITY OF 
EL PASO DE ROBLES

URBAN WATER 
MANAGEMENT PLAN

Public Hearing
July 1, 2008

Todd Engineers
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Todd Engineers

Urban Water Management PlanUrban Water Management Plan

Water Supply and Demand
Water Shortage Contingency Plan
Water Demand Management 
Measures

Water Supply and Demand
Water Shortage Contingency Plan
Water Demand Management 
Measures
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Todd Engineers

Water demand is projected to double.Water demand is projected to double.

From 7,414 acre-feet per year in 2005 
to 16,400 acre-feet per year in 2025

From 7,414 acre-feet per year in 2005 
to 16,400 acre-feet per year in 2025
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Todd Engineers

Groundwater levels are declining 

Declines are especially prevalent in the sub-
basin that serves the City

Localized groundwater declines have greatly 
impacted the City’s water production 
capability 

Groundwater levels are declining 

Declines are especially prevalent in the sub-
basin that serves the City

Localized groundwater declines have greatly 
impacted the City’s water production 
capability 

Groundwater supply is limited.Groundwater supply is limited.
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Todd Engineers

Overall Declines of 3,300 acre-feet per year 
from 1997 to 2006 or a total of 29,800 acre-
feet

In 2007, City groundwater basin pumping 
reached 4,103 acre-feet.

Overall Declines of 3,300 acre-feet per year 
from 1997 to 2006 or a total of 29,800 acre-
feet

In 2007, City groundwater basin pumping 
reached 4,103 acre-feet.

The City’s reliance on the 
groundwater basin 
continues to increase.

The City’s reliance on the 
groundwater basin 
continues to increase.
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Todd Engineers

Unable to Meet Peak DemandsUnable to Meet Peak Demands

In the near term, the City is responding 
with well work, irrigation management, and 
public outreach

In the long term, the City is developing two 
new water supply sources

In the near term, the City is responding 
with well work, irrigation management, and 
public outreach

In the long term, the City is developing two 
new water supply sources
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The City will import 4,000 afy of 
Lake Nacimiento water by 2010.
The City will import 4,000 afy of 
Lake Nacimiento water by 2010.

A new source to meet seasonal + long-term 
demand
Independent of local groundwater
Reliable in drought 
Reduced water hardness for City customers, 
with water quality benefits to groundwater and 
recycled water

A new source to meet seasonal + long-term 
demand
Independent of local groundwater
Reliable in drought 
Reduced water hardness for City customers, 
with water quality benefits to groundwater and 
recycled water
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Todd Engineers

The City is planning for 
water recycling. 
The City is planning for 
water recycling. 

A new source to meet irrigation demand and 
release potable water for higher uses
Reduces peak summer demands for potable 
water
Reliable in drought

A new source to meet irrigation demand and 
release potable water for higher uses
Reduces peak summer demands for potable 
water
Reliable in drought
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Todd Engineers

Deep

Shallow

ConclusionsConclusions
The City is facing increasing water 
demands.
Summer peaking is a near-term 
problem and places the City at risk.
A portfolio of water strategies is 
needed.

Groundwater
Lake Nacimiento
Water recycling for irrigation
Water conservation

The City is facing increasing water 
demands.
Summer peaking is a near-term 
problem and places the City at risk.
A portfolio of water strategies is 
needed.

Groundwater
Lake Nacimiento
Water recycling for irrigation
Water conservation
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Todd Engineers

For more informationFor more information

www.PasoRoblesWaterProject.com

2005 Urban Water Management 
Plan
Summary of Key Findings 
(provide in CC Agenda packet and available on the above website)

or visit the City library

www.PasoRoblesWaterProject.com

2005 Urban Water Management 
Plan
Summary of Key Findings 
(provide in CC Agenda packet and available on the above website)

or visit the City library
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City of El Paso de RoblesCity of El Paso de Robles
Water Rates and Capacity ChargesWater Rates and Capacity Charges

July 1, 2008
Jim Throop, Admin Services Director

Christine Halley, Water & Utilities Engineer
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Water Supply in 1990Water Supply in 1990’’ss

100% well water100% well water
DrillDrill--asas--youyou--gogo
High water usageHigh water usage
Very low water ratesVery low water rates
(lowest in State)(lowest in State)

Photo courtesy of Stephen Wallace
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2002 Turning Point2002 Turning Point

Paso Robles Groundwater Basin Study 
concluded basin approaching overdraft
Pumping levels dropping
Water rights actions 
Nacimiento feasibility established
Water quality study 02/03
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Paso Robles Water TodayPaso Robles Water Today
Tough to meet summertime demands
Staffed for basic operations
Nacimiento on the way
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What Lies AheadWhat Lies Ahead
System upgrades 
needed now
General Plan 
projects 44,000 pop.
Aging infrastructure 
needs maintained
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Water Resources are RelatedWater Resources are Related

07/15/08 Agenda Item No. 2, Page 21 of 55



Water System ImprovementsWater System Improvements
Nacimiento 
deliveries
Distribution 
system 
improvements
Staff for treatment 
plant and system 
maintenance
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Key FindingsKey Findings

Debt service on 
Nacimiento Water 
Project must be 
covered
Annual water 
operations cost 
expected to double

Water treatment 
plant financing
Provide staffing to 
meet regulator and 
customer 
expectations
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2008 Water Rate Study2008 Water Rate Study

Current water rate is $18 fixed rate 
(Naci) + $1.28 per HCF
All pay same fixed rate regardless of 
meter size
Lifeline rate now in place
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Alternative Rate StructuresAlternative Rate Structures

All fixed
All variable
Combination
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Proposed Rate StructureProposed Rate Structure
Proposed Monthly Service Charge

Meter Size
(inches)

Current 
Rate

January ‘09 January ‘10 January ‘11 January ‘12 January ‘13

5/8” & 
3/4” $18 $18.00 $19.98 $22.48 $24.95 $24.95

1” $18 $25.2 $27.97 $31.47 $34.93 $34.93

1-1/2” $18 $32.40 $35.96 $40.46 $44.91 $44.91

2” $18 $52.20 $57.94 $65.18 $72.36 $72.36

3” $18 $198.00 $219.78 $247.25 $274.45 $274.45

4” $18 $252.00 $279.72 $314.69 $349.30 $349.30

6” $18 $378.00 $419.58 $472.03 $523.95 $523.95

8” $18 $522.00 $579.42 $651.85 $723.55 $723.55

Proposed Consumption Charge ($/HCF)

Usage 
Rate

$1.28 $2.56 $4.22 $4.86 $5.00 $5.15

Usage Rate for Households

0-5 HCF $1.28 $2.18 $3.59 $4.13 $4.25 $4.39

> 5 HCF Same as Usage Rate above
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2009 Adjustments2009 Adjustments

$62 to 
$104

$37 to 
$53

$24 to 
$30

$113 to 
$207

Monthly Rate Increase for Various Customers

20-49 HCF

10-19 HCF

up to 10 HCF
50-99 HCF

>100 HCF
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2010 Adjustments2010 Adjustments

$104 to 
$162

$53 to 
$78

$30 to 
$40

$207 to 
$331

Monthly Rate Increase for Various Customers

20-49 HCF

10-19 HCF

up to 10 HCF
50-99 HCF

>100 HCF
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2008 Connection Fee Study2008 Connection Fee Study

Current connection 
fee is $9,119 per 
residence
Proposed rate is 
$17,386 per 
residence
Larger meters pay 
proportionally more
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New Development ImpactsNew Development Impacts
½ Nacimiento supply
½ water treatment plant
100% additional supply costs
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Proposed Capacity ChargesProposed Capacity Charges
Current 

Charge as of
Proposed Charge as of

July 1, 2008 January 1, 
2009

January 1, 
2010

January 1, 
2011

5/8” and 3/4” $9,119 $17,386 $21,719 $28,687

1” $15,226 $29,035 $36,271 $47,812

1-1/2” $30,364 $57,895 $72,324 $95,625

2” $48,601 $92,667 $115,762 $152,999

3” $97,292 $173,860 $217,190 $286,874

4” $152,002 $289,825 $362,056 $478,123

6” $303,914 $579,475 $723,894 $956,246

8’ $486,280 $927,195 $1,158,274 $1,529,994

10” $699,100 $1,332,985 $1,665,196 $2,199,366

Connection 
Size
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ConclusionConclusion

Nacimiento supply and treatment plant 
needed to meet customer demands
Move toward supply ownership
Secure better quality supply
Set revenues to fund capital projects
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Questions and ideasQuestions and ideas
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Honorable Mayor Frank Mecham and
Members of the City Council

July 1,2008
Page 2

As it has in the past, to assist in its analysis the HBACC retained Brion & Associates, a
well-regarded urban economics consulting firm whose report is attached hereto. While the issues
identified at this stage in the analysis represent the HBACC's initial concerns, collectively they
make the impact on the City'S rate payers unknown. Thus far, it appears that the proposed
increases are plagued by legal deficiencies that undermine the justifications upon which the
increases are based. Among other things, the proposed increases appear to violate constitutional
legal requirements codified in the state's Mitigation Fee Act (Govt Code section 66000, et seq).
Importantly, the legislature has expressly recognized that imposing fees for public facilities in
excess of constitutional and statutory limits improperly adds to the costs of providing much-
needed housing in California, and has condemned such practices. See Government Code §
53395(b). So that we can adequately and productively address these issues with the City, the
HBACC requests that the July 15 hearing date be postponed.

I. OVERVIEW OF LEGAL PRINCIPLES LIMITING WATER RATES AND
CAPACITY CHARGES

A. DEVELOPMENT FEES IN GENERAL

The City's proposed rate and capacity increases are subject to the underlying legal
principles that limit development fees and exactions in general. Such constitutional limitations
provide the boundaries between permissible police power regulation and unconstitutional
regulatory "taking" of property for which just compensation must be paid. U.S. Const. amend.
V. The U.S. Supreme Court has identified at least two constitutional constraints on such fees
and exactions imposed as conditions of property development: (1) the "rational relationship" test
which requires the fee to be reasonably related to adverse impacts attributable to proposed
development; and (2) the "rough proportionality" requirement under which such requirements
must be "roughly proportional" to the costs or impacts imposed on the public agency as a result
of the proposed development activity. Nollan v. California Coastal Comm., 483 U.S. 825
(1987); Dolan v. City of Tigard, 512 U.S. 374 (1994).

While developers are expected to provide or pay for infrastructure needed to serve their
development projects and to mitigate adverse impacts on public facilities that are attributable to
such new development, California law also recognizes and enforces limits on fees or exactions
that can be imposed for public facilities. The courts have held that developers cannot

"be required to shoulder the entire burden of financing public facilities for all
future users. '[T]o impose the burden on one property owner to an extent beyond
his [or her] own use shifts the government's burden unfairly to a private party ...
.' It follows that facilities fees are justified only to the extent that they are limited
to the cost of increased services made necessary by virtue of the development.
The [public agency] imposing the fee must therefore show that a valid method
was used for arriving at the fee in question, 'one that established a reasonable

MMB: 10642-002:917898,1
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Page 3

relationship between the fee charged and the burden posed by the development.' "
Shapell Industries, Inc. v. Governing Board of the Milpitas School District, 1
Cal.App.4th 218, 234-35 ( 1992) (citing Bixel Assoc. v. City of Los Angeles, 216
Cal.App.3d 1208, 1219 (1989)).

B. WATER CONNECTION FEES AND CAPACITY CHARGES

The Mitigation Fee Act applies to fees imposed by a local agency, such as the City, on
development projects to fund public facilities. Gov't Code § 66000 et seq. The Act specifically
limits water connection fees and capacity charges and requires the City to determine that a
reasonable relationship exists between the fee's use and the type of development project upon
which the fee is imposed, Gov't Code § 66001 (a), the need for the public facility funded by the
fee and the type of development project upon which the fee is imposed, Gov't Code § 66001(a),
and the amount of the fee and the cost of the public facility attributable to the development upon
which the fee is imposed, Gov't Code § 66001 (b). Moreover, section 66013 of the Act provides
that "fees for water connection or sewer connections, or ... capacity charges ... shall not exceed
the estimated reasonable cost of providing the service for which the fee or charge is imposed."
See also Rincon del Diablo Municipal Water Dist. v. San Diego County Water Authority, 121
Cal.App.4th 813, 818 (2004).

II. INITIAL COMMENTS ON PROPOSED WATER RATE STRUCTURES AND
CAPACITY CHARGE INCREASES

A. The City's Burden to Provide Evidence Justifying the Proposed Increases

To lawfully impose the proposed fee increases, the City must, at a minimum provide
evidence of the estimated reasonable cost of the services or facilities actually planned to be
provided with the proceeds of the fees. See, e.g., Shapell Industries, Inc. v. Governing Board of
the Milpitas School District, 1 Cal.App.4th 218 (1992); Bixel Assoc. v. City of Los Angeles, 216
Cal.App.3d 1208 (1989); Russ Building Partnership v. City and County of San Francisco, 199
Cal.App.3d 1496 (1987); Beaumont Investors v. Beaumont-Cherry Valley Water District, 165
Cal.App.3d 227 (1985); 1. W Jones Companies v. City of San Diego, 157 Cal.App.3d 745 (1984).
The City has the burden to produce evidence in the administrative record to demonstrate the
propriety and amount of the proposed fees. Bixel Associates, 216 Cal.App.3d 1208 (fire hydrant
connection fees held invalid due to insufficient evidence to justify allocation of costs to new
development); Oildale Mutual Water Co. v. North of the River Municipal Water Dist., 215
Cal.App.3d 1628 (1989) (water service fee held invalid where the district failed to demonstrate
that its fee did not exceed the reasonable costs of service).

Here, it appears that the City has fallen grossly short of the threshold requirement that it
provide evidence to justify the sharp increases in connection fees. Specifically, the connection
fee would dramatically increase from the current of approximately $9,100 per equivalent meter

MMB: I0642-002:917898. I
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unit ("EMU") to almost $29,000 per EMU-a 222% increase. Because documents that claim to
justify these figures fail to include the underlying data upon which they should be based, it is
impossible to see how they show the estimated reasonable cost of the facilities planned to be
provided. The public is in the dark about how the City and its consultants reached the conclusion
that the current connection fee should more than triple.

B. The "Buy-In" Approach Must be Fair and Equitable

The proposed fee increase includes a "buy-in" component that was not contained in the
City's earlier nexus studies. The "buy-in" approach to infrastructure fees is uncommon in
California because it is premised on the assumption that the existing community has already built
and paid for, and that facilities have excess capacity available to be used by and sold to new
development. Such circumstances do not frequently occur in California's rapidly-developing
communities, where new development typically must pay for the marginal costs of creating new
capacity to accommodate its needs. This major change from past practice is highly suspect,
legally vulnerable, and raises important questions that have not been answered. For example,
what is the basis for adding existing improvements into the fee structure given that many of the
improvements are fully funded, may not serve new development, and are old? A fundamental
principle of setting fees for public facilities is that fees on new development or new connections
cannot include any costs that are attributable to the costs of repairing, replacing, or otherwise
curing existing deficiencies. Bixel Associates, 216 Cal.App.3d at 1218-9.

Even in states where the use of this "buy-in" approach is more common, however the
courts have required that such buy in charges must be "fair and equitable" and "uniform and
nondiscriminatory," and have invalidated buy in charges that failed to meet these standards. See,
e.g., State ex reI Waterbury Dev. Co. v. Witten, 377 N.E.2d 505 (Ohio 1978) (invalidating town's
$500 "equity value" portion of water connection charge as not reasonably related to costs of
providing water service); Deerfield Estates v. Township of East Brunswick, 286 A.2d 498 (N.J.
1972) (invalidating arbitrary connection charges imposed on developer); Driefels v. South
Panorama Sanitary Dist., 474 N. W.2d 567 (Iowa 1991) (invalidating $1,500 connection fee to
be imposed on new homes to fund system wide improvements as discriminatory buy-in charge).
We are not aware of any reported California case that has approved such a "buy in" approach to
calculating water capacity charges or connection fees.

The buy-in methodology the City seeks to rely on here is problematic in several ways and
is therefore legally questionable. Among other things, the consultant's reports have increased
the value of the existing facilities in their 2007 study from $30.1 million to $177.2 million today,
which represents a nearly 500% increase. Some $73.5 million of this value is now being
allocated to new development even though most of the system does not serve new development.
Moreover, the reports fail to show that the existing system has any capacity for new development
to buy into or that the system is adequate to serve such development. It also appears that the
proposed buy-in would reimburse existing users so that they are provided a return on investment.

MMB:10642-002:917898 I
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July 1,2008
Page 5

This approach improperly assumes that the existing system is in the nature of an "investment"
and that existing users should get the benefit of inflationary increases in the costs of construction,
regardless of what the existing users actually spent to build the system and how they financed it.

III.CONCLUSION

Coupled with the more detailed analysis prepared by Brion & Associates, the foregoing
comments highlight HBACC's initial concerns with the proposed fee increases. HBACC
continues to seek a productive working relationship with the City, and requests a delay in the
July 15 hearing so that these concerns can be addressed after all of the relevant documentation
has been fully considered and a legally defensible fee program can be developed.

Sincerely,

MORGAN MILLER BLAIR

/3' V.~~

B~ WENTER, AICP .
BWW:

Attachment: Letter from Brion & Associates dated July 1, 2008

cc: Jim App, City Manager
Jim Throop, Administrative Services Director
John Falkenstien, P.E., City Engineer
Jerry Bunin, HBACC
Daniel A. Muller, Esq.

MMB: 10642-002:917898, 1
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f>RIOn & ASSOCIATcS

July 1, 2008
Jerry Bunin
Government Affairs Director
Home Builder's Association of the Central Coast
811 El Capitan Way, Suite 120
San Luis Obispo, CA 93401-3333

Subject: Review of City of Paso Robles Water Connection Fee Study by HF&F (June
2008) and Water Rate User Fee Study by Kennedy/Jenks (June 2008); B&A 2310-08

Dear Jerry,

I have received the two studies listed above and prepared a very preliminary review of
these materials. As you know, I received these documents on June 25th and I understand
that you forwarded them to me as soon as you received them. The City is expected to go
to Council with these two studies on July 1, 2008 and my comments and questions will
be sent directly to the City. Therefore as you requested, given the tight time frame, you
are unlikely to have time to review my comments beforehand and have indicated that I
should just forward them to the City. The water connection fee is proposed to increase to
about $28,700 per EMU. The current water connection fee is about $8,900 per EMU and
the proposed rate in 2007 was about $12,500 per EMU. As you know my firm prepared a
detailed assessment of the City's analysis and their consultants' studies in 2007 and we
raised significant questions about the proposed water connection fee. At that time, we
felt that a more reasonable and legally defensible connection fee should be about $9,200
per unit or EMU.

In September 2007 you submitted a detailed letter listing very specific questions and
comments regarding the entire water nexus study. Today, the city sent you a letter that
purportedly addresses those comments and questions. However, all of the responses are
vague and general in nature. Further, that letter does not mention that the current study
proposes an even more severe increase in the water connection fees. I will provide some
specific responses to that letter as part of my comments on the 2008 HF&H Study.

I have the following general comments to make before getting into the more substantive
comments on the two studies.

o The following represent our preliminary comments and questions regarding
the proposed fee increases. Given that these documents were released to the
public just over a week before the hearing, does not allow us adequate time to
review them in any detail. Further, the 2008 HF&H Study does not provide
any appendices or back up data for us to review. There are only the most
general summary numbers in the letter. Thus, we reserve the right to submit

2641 Barndance Lane • Santa Rosa, CA 95407 • tel/fax 707.570.1477 • joanne@brionassociates.com
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additional comments as more data and information is provided on these two
fee studies.

o A letter from HF&M does not constitute a nexus study or a water connection
fee study sufficient to meet the requirements of The Mitigation Fee Act.
There is no supporting information to justify the proposed water connection
fee.

o We are certain that our comments and questions will have direct impacts and
implications on the water user rate study and the resulting proposed rates. To
the extent that project costs are being allocated to new development unfairly,
as appears to be the case, implies that both existing and new rate payers will
have to make up the difference and that their user fees will need to increase.
These impacts and potential increased rate implications are unknown at this
time.

o Given the complexity ofthe studies, the lack of detailed supporting data, the
magnitude ofthe connection fee increase - 129% increase over the proposed
2007 rate and 222% increase over the existing rate, we strongly suggest that
the City Council postpone the July is" hearing at which time, the fee studies
and new rates are scheduled to be adopted.

Table S-1 summarizes the improvement costs and other assumptions from the City's'
four recent water connection fee studies, including three prepared by HF&F, and one by
Foresight Consulting.

Review of "Water Capacity Charge Study, Public Review Draft" dated June 20,
2008 by HF&H Consultants, LLC - prepared for City of Paso Robles1

The HF&F Study comprises a 9-page letter to the City Manager, Jim App. The letter
proposes a new connection fee that is more than triple the current fee and greater than
double the 2007 proposed fee. HF&F is the same firm that prepared the 2007 Study.
This new letter includes no appendices, lists of project costs, or detailed supporting
information used to create the water connection fee. This letter does not constitute an
adequate fee study with which the City can establish a water connection fee. The study
does not provide adequate detail on the cost assumptions, debt service, growth
assumptions and cost allocations between new and existing development to allow the
reader to validate the reasonableness of the proposed fee increase. Given that this new
fee is more than double the proposed 2007 rate and $20,000 higher than the existing fee,
makes the entire study suspect.

I The City's letter to the HBA references a HF&H Study of June 25, 2008; we have reviewed a letter dated
June 20, 2008 as part of this effort and assume it is the most current study.
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The City's recent letter to the HBA, dated June 26, 2008 but provided on June 30, 2008,
makes no mention of the huge change in costs and fee rates and purports that this new
study is merely an update ofthe 2007 analysis.

We have the following preliminary comments on the 2008HF&H Study.

1. The value of existing facilities used for the "buy-in" calculations from the 2007
HF&H study to the 2008 study has increasedfrom $30.1 million to $177.2
million or almost 500%. The 2007 Study's Buy-In fee was about $4,700 per
EMU unit and now it is $8,550 per EMU with no justification or explanation.

We do not believe that a Buy-in fee is justified or appropriate in the City, as we stated in
2007. The City's prior water fee studies in both 2001 and 2004 did not include a buy-in
fee. Only as of 2007, has the City considered adopting a buy-in fee. We will comment
more specifically, later in this letter.

In September 2007, we had comments and questions on the validity of the original $30
million value of existing facilities from last year's study by HF&H and believe that the
portion of the existing system which would actually serve new development should be
valued at $14.5 million. The study now values the same facilities at $177 million or
$8,554 EMU. About $73.5 million of this "value" is being allocated to new development
in a Buy-In fee. Most of this system does not serve new development, which will be
placed primarily on the east side of the river. The study also does not establish that the
system has any existing "capacity" which new development is buying into or that the
existing system has not deteriorated and is not in need of improvement and replacement,
which is the case in most cities.

How could the same consultant, within the bounds of one year, change their mind
concerning the value of existing improvements which serve new development, increasing
that value from $30 million to $73.5 million? This buy-in charge represents 30% of the
proposed new fee of $28,900.

There is no explanation provided of how this valuation could have changed so drastically
and dramatically. No details are provided to allow us to validate any of the analysis or
cost estimates. The cost estimates have increased by 489% since the 2007 study.

There is a statement about how existing users are being "reimbursed" for their
expenditures and being provided a "return on investment." New development will also
pay user fees. I am curious if the new user fee rate study reduces existing development's
user fee rates, which would account for this additional buy-in charge, which equals about
35% of the total $509 million water improvement plan. The City's letter suggests that
existing rate payers need to receive a return on their investment. However, connection
fees paid for the prior system improvements; the existing rate payers did not finance the
system solely through user fees.
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The rhetoric in the City's justification of the charge of a buy-in fee blurs private sector
economics with public sector economics. Cities are not in the business of expecting a
"return on investment" and neither are existing residents and businesses. Residents and
businesses pay for public infrastructure to serve their needs. The need of new growth's
impact is paid for through impact fees and connection fees. User fees are expected to pay
for service, operations and maintenance and capital replacement.

As discussed under the KJ User Rate Study, the consultant states that the City does
assume depreciation of existing facilities, first and foremost, which the City Public
Works Director suggests isn't appropriate, and then KJ suggests that the City "fund" this
expense through some type of capital replacement charge. Ostensibly, this buy- in fee
should be applied to that cost, if in fact, that was the true reason for charging that cost,
but the KJ study merely applies the buy-in fee towards the annual debt service or non
operating expenses. Thus, the buy-in fee is being charge as another means of increasing
the connection fee, in appropriately.

2. HF&H's new approach to allocating costs to new development masks existing
deficiencies and imbeds them in the calculation of the connection fee in a
manner that does not allow the reader to make or verify these calculations.

The prior 2007 study includes a series of appendix tables, outlining the detailed
improvement items, and assigned a cost allocation factor to each improvement. The
reader could then determine whether they agreed with this assumption. The new approach
takes total costs at a "buildout" year, and divides them by the total EMUs at this year, and
then assigns an average cost per EMU that does not vary by existing development and
new development. This is a clever technique for allocating existing deficiencies to new
development and it is not possible for the reader to clearly understand which portion of
the new fee is related to existing deficiencies. It has the appearance of being a simple
calculation but in reality imbeds many assumptions and inappropriate cost allocations in
the analysis. We strongly recommend that the City and HF&H return to the prior method
of determining the fees. The fact that the fee increased so significantly from 2007 to
2008, suggests that the embedding of existing deficiencies is taking place.

3. Total Water project costs have increased from $202 million to $509 million in
one year and new development's share of these costs has increased from 50% in
2007 to 69% in 2008, without any explanation or justification.

The total water plan costs in the water connection fee study are now $509 million, which
represents an increase of 247% increase from the 2007 study. The 2007 study costs
represented a 152% increase over the 2004 study. The 2004 study costs presented a 216%
increase over the 2001 study, which was prepared by HF&H as well. Total water project
costs in 2001 were $26.5 million and now are $509 million, or a 1,824% increase. We
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understand, logically, some of this cost increase is related to the new Nacimiento project.
The Nacimiento project cannot explain or justify the entire increase, however.

There was very little change in the development forecasts or EMU estimates from the
2007 to 2008 studies to account for the shift of costs from 50% new development to
almost 70%. The prior study provided more detail on how new development was being
allocated the individual improvement costs. This study does not.

4. The EMU charge for new development to buy into the existing system is higher
than the average of all the surrounding cities entire water connection fees,
which is $8,087.

The cost of the buy-in fee, at $8,554 per EMU, is actually slightly higher than the
average of the other cities' total water connections fees, which as staff notes is $8,087.
Staff's comparison is misleading as they put the new fee for Paso Robles at $17,386 in
their memo to City Manager, dated July 1,2008. In reality, the fee will increase to over
$28,000 in a couple of years. This is the fee rate that most new units will pay and should
be compared to other cities water connection fees. The City's proposed rate is about
$20,000 higher than all of its competitors for new development. The City fails to
recognize that this new fee will have significant economic impacts on the City's ability to
attract new development.

In all my experience reviewing fee studies, I have never seen a water connection fee that
was even close to this proposed rate. The shear magnitude of the connection fee
compared to other cities, alone makes it suspect. The East Bay Municipal Water
District's water connection fees are considered the highest in the Bay Area and are about
$13,000 per single family unit.

5. None of our original comments or questions from September 2007 has been
addressed in this new study.

There is even less detail and documentation provided in the 2008 HF&H Study than that
provided in the 2007 study. In the 2007 study, at least, we could recreate all their
calculations on a line item basis and decide if we agreed with it or not. Now, we can
verify only the most basic and simple calculations, but cannot point to any specific
improvement costs or assumptions because we don't have any detail to review.

The tone of the new Public Works Director's memo suggests he neither reviewed nor
considered our comments from 2007. It also appears that these comments and questions
were not provided to HF&F or if so, they chose to ignore them.

In our assessment last year, we felt that the connection fee proposed at about $12,800
should actually be about $9,200 or 28% less. This new 2008 proposed fee is over twice
the 2007 proposed fee, with neither explanation nor reference to the 2007 study.
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The Public Works Director's letter to the HBA dated June 26,2008 suggests that our
original comments were considered in the preparation of the new HF&H Study. This
seems unlikely, because the proposed analysis, cost allocations, and documentation are
less detailed than what was provided in 2007. The City's letter, rather than responding to
our specific comments, goes into a lengthy discussion and justification for the City to
charge new development for improvements which are already completely funded and
built, make a profit from the situation, and charge new development a premium for
buying into a system which will not serve most of the new development on the east side
of the City. The overall tone, general nature of the response and vagueness suggests that
the City is not interest in addressing our comments or concerns.

The City has stated in a letter to the HBA in February 2008: it would organize a
developers' workshop to review our comments and discuss the new connection fee study.
The City did not follow through with this offer and in fact, has kept the development
community in the dark as to its intention to adopt a $28,600 connection fee per EMU.
The HBA was made aware of this fee increase by an article in the local paper. The City
has now offered to set up a meeting on July 9th to discuss our concerns, but will move
forward with the July 15th hearing to adopt the fee studies and proposed fee rates as
planned. It is obvious that the City has no intention of seriously considering our
questions and concerns as there would not he adequate time to review the studies, in
order to integrate our input between July 9th and July 15th

•

Review of "City of Paso Robles Water Rate and Revenue Analysis - Public Review
Draft" dated June 23,2008, prepared by Kennedy/Jenks Consultants

We have had only a short time to review the water user rate study and have the following
general comments and questions. We expect to delve more deeply into these questions
and comments before the July 9th meeting with the City and will provide more detailed
discussion of these comments by then.

6. The City's water rate study discusses the use of depreciation of existing capital
improvements throughout the study, and shows "expenses" for this depreciation,
which equals about $850,000 in FY 06-07. The City Public Works Director states
it is not appropriate to depreciate existing facilities for the purposes of calculating
a "buy-in" fee. In subsequent years, depreciation is estimated at $1.5 million. It
states that the City should consider capturing this cost through the user fees. It is
interesting that the "buy-in" charge which is part of the new connection fee, at
$8,550 per EMU, should be appearing in the user fee rate study to cover this cost,
IF indeed this is the actual purpose of this buy-in fee. This inconsistency needs to
be explained by staff and their consultants.
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7. The City's letter, in response to our comments, suggests that conservation is not
significant enough to impact demand and the sizing of required facilities, while
the City's consultant, Kennedy/Jenks goes into quite a bit of discussion of how
conservation, lower demand as a result of higher rates, etc. is factored into the
analysis of the new user rates.

8. The KJ Study implies a total debt service cost of the Nacimiento pipeline at about
$126 million while the HF&H Study puts the cost at $144.2 million. Combined
with the treatment plant cost differences, the two studies are off by $20 million.

9. It states that the proposed $28,687 connection fee will be increased at 5.5% per
year based on the construction index. It is not necessary to increase the portion of
the connection fee based on the debt service payments. The improvements funded
with this portion of the fee have been constructed and thus, will not occur in the
future at higher inflated construction costs as would be the case with a normal
pay-as-you-go improvement plan. Therefore, the proposed fee will be
overcharging new development over the life of the General Plan, and this
overcharge will be significant. If the water fund analysis depends on this fee rate
increase, then this is a significant and perhaps fatal flaw in the analysis because
the fee cannot be increased at 5.5% per year. Only the portion of the fee that
covers project costs that have not been constructed should be increased based on a
construction cost index. About 40% of the proposed fee is related to the
Nacimiento project, and another 25% is related to water supply purchases. Water
purchases are also not subject to changes in construction costs and should include
a separate inflation factor, based on the CPI, which has been substantially less
than the ENR.

10. The proposal to adjust the fixed meter charge to account for meter size is a good
proposal to ensure that users pay their fair share of costs. Larger users with larger
meters generate more costs for the City.

11. The KJ study presents information on other cities monthly water charges
assuming an average use of 30 HCF per month. This compares the City's
proposed rates assuming the first year's increase charge per HCF of $2.56, which
results in a monthly charge of about $92. The analysis assumes that the actual
costs will be $4.13 and higher per HCF after the first year and thus, the
comparison is misleading and makes it appear that Paso Robles new user rates
will be comparable to the current average of other cities. As shown on Table 9 of
the KJ Study, a user that uses 30 HCF per month in FY 10111would pay $168 per
month, which is almost double the average of $95 per month for all the other
cities.

In closing, in a comparison of the two studies, the User Rate Study by Kennedy Jenks
provides more detail and supporting information than the HF&H Study; both studies
would significantly benefit from including all the supporting tables and data used in the
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analyses. I do not believe that the HF&H Study meets any ofthe requirements of The
Mitigation Fee Act. I hope you find this information useful in our efforts to work with
the City. If you have questions or comments, please call me at 707-570-1477 or email
me at joanne@brionassociates.corJ!.

Sincerely,

Joanne Brion
Principal

cc: Dan Muller, Morgan Miller Blair
Bryan Wenter, Morgan Miller Blair
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